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Insights into cancer and work in the UK 

Face to face with Diana Kloss(*) 
 
Interview by Silvia Fernández Martínez 
 
Can employees with cancer be considered as people with disabilities in the UK? 
 
In Great Britain laws imposing duties on employers not to discriminate against persons with a 
disability are found in the Equality Act 2010.  Northern Ireland has similar legislation in the 
Disability Discrimination Act 1995, as amended.  Under both these statutes cancer is automatically 
a disability from diagnosis.  The other “automatic” disabilities are multiple sclerosis and infection 
with HIV. 
 
What are the implications of considering cancer as a disability in the UK? 
 
Because anyone with cancer has a disability employers are not permitted to discriminate against 
them by refusing to employ them or dismissing them or otherwise treating them unfavourably 
compared with non-disabled employees just because of the cancer.  Also employers have a duty to 
make reasonable adjustments to the workplace and to working practices to assist disabled people to 
be at work if they are at a disadvantage compared to those without a disability.  Examples might be 
making the workplace more easily accessible, providing special chairs or equipment or computer 
software, allowing the employee to work part-time, allowing the employee to work from home, 
modifying the duties of the job, modifying working hours, and providing support or supervision at 
work. The duty is to do that which is reasonable which is basically a matter of cost and 
practicability.  The employer can discriminate against a disabled person if their disability renders 
them unfit to do the job, but only if he has first explored whether a reasonable adjustment would 
assist. 
 
What kinds of protection against discrimination and against dismissal do employees with cancer 
have? 
 
The Equality Act provides that where an employer unlawfully discriminates against a person with a 
disability, either by not hiring them, or denying them promotion or other benefits in employment, or 
dismissing them, or failing to provide reasonable adjustments, they may make a claim to an 
employment tribunal (labour court), a civil court with power to award money damages to 
compensate the disabled person.  There is no upper limit to the amount of damages that can be 
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awarded and damages can be given for injury to feelings as well as lost wages or other benefits.  
The tribunal does not have power to order an employer to hire a disabled person or to make 
adjustments: all that it can do is to give money compensation.  Employers do not have to employ a 
quota of disabled persons. 
 
How can we measure if reasonable adjustments are “reasonable” or not? 
 
What is reasonable is fact -sensitive. It depends on how much the suggested adjustment would cost 
and also on the size and financial resources of the employer. Public funding is available from the 
Access to Work scheme to assist employers with the cost. It also depends on whether the 
adjustment is practical. If it would cause too much disruption to the business, or place too much of a 
burden on other employees, the employer may reasonably reject it. For example, if an employee 
asks to begin work later in the morning but the employer’s main demand is in the early morning that 
is a reason for refusing the adjustment to working hours. If an employee asks to work from home 
but much of his work is with confidential documents that are not allowed to leave the office that is a 
reason for refusing his request. The ultimate decision as to whether an adjustment is reasonable is 
for the employment tribunal, but case law is instructive. 
 
Can employees with cancer automatically have access to disability benefits? Or does being 
considered as disable have implications only in the field of reasonable accommodations? 
 
Entitlement to social security benefits is governed by completely different laws.  These benefits are 
paid by the State, the Department for Work and Pensions, not the employer.  Cancer patients are not 
automatically entitled to social security payments but will have their needs assessed.  Medical 
treatment for cancer is free on the National Health Service and cancer patients can apply for 
exemption for five years from prescription charges for drugs prescribed for them.  Where an 
employee is absent from work due to ill-health certified by a doctor they are entitled to up to 28 
weeks’ statutory sick pay from their employer (this is a fixed amount which is in most cases not as 
much as full pay).  Employers may, but do not have to, make up sick pay to the full salary 
according to the contract of employment. 
 
In your opinion, is considering cancer automatically as a disability the best way to offer protection  
to employees with cancer? Or it is possible to find alternative ways to protect employees with 
cancer without considering them as disabled? 
 
I think that making cancer automatically a disability is of advantage to employees because it 
obviates argument about whether they are covered by the Equality Act.  Employees are in most 
cases free not to disclose their medical condition to the employer but if they do not do so the 
employer cannot be held liable for disability discrimination.  If an employee decides to make 
disclosure they can be reassured that the employer has a duty to make reasonable adjustments to the 
workplace and working practices and must not dismiss them just because they have cancer. 
 
What are the implications of the recent rulings of the European Court of Justice for the protection of 
an employee with cancer in the UK? 
 
All Member States of the European Union have a duty to implement European Union directives and 
decisions of the Court of Justice of the European Union in Luxembourg.  The Framework directive 
2000 (EC Council directive 2000/78/EC) makes disability discrimination unlawful and provides 
that employers should make reasonable accommodation for disabled employees.  The European 
court has in recent cases adopted a biopsychosocial definition of disability taken from the UN 
Convention on the Rights of Persons with Disabilities, ie “a limitation which results from physical 
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mental or psychological impairments which, in interaction with various barriers, may hinder the full 
and effective participation of the person concerned in professional life on an equal basis with other 
workers, and the limitation is a long term one” (Ring v Dansk almennyttigt Boligselskab (2013) C-
335/11).  This moves away from a strictly medical model and implies that disability is not just a 
matter of functional ability but also of societal prejudice.  If an employer is prejudiced against an 
employee, not because of his current state of health but because of fear of recurrence of cancer, that 
employee is protected by the Equality Act’s automatic attribution of disability.   It is arguable that 
where a Member State has not taken account of the European court’s definition of disability its law 
is defective and must be changed, as was necessary with the law of Denmark after the Ring case. 
UK law has changed in several respects as a result of European court decisions, for example we 
now look at whether the employee’s disability impairs his work activities as well as his activities 
outside work, since the definition speaks of a hindrance to the disabled person’s professional life. 
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